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(b) Local School Boards and parents
must be given the opportunity to be in-
volved in the evaluation.

(c) The Agency Special Education Co-
ordinator will, through a review and
comparison of the report with monitor-
ing findings, certify the validity for the
annual report.

(d) The Agency Special Education
Coordinator will compile the reports
and submit the compilation to the Di-
vision of Exceptional Education.

(e) The Division will consolidate the
evaluation data into a single report on
the BIA special education programs.

§ 45.72 Comparability of facilities.
Facilities which are identifiable as

being for handicapped children and the
services and activities provided there-
in, must meet the same standards and
level of quality as do facilities, services
and activities provided to non-handi-
capped children.

§ 45.73 Non-discrimination.
(a) No Bureau of Indian Affairs oper-

ated and/or funded school shall deny
admission to any qualified Indian
handicapped child on the basis of hand-
icap.

(b) Each school must provide each
handicapped Indian child enrolled
therein whatever educational support
services (including tutoring, access to
instructional equipment, auxiliary
aids) are necessary to permit the child
to fully benefit from the program of
special education and related services.

Subpart G—Responsibilities of the
Division

§ 45.74 The Division.
(a) The Division of Exceptional Edu-

cation shall provide staff assistance to
the Director, Office of Indian Edu-
cation Programs to insure conformance
with the requirements of this part. The
Division shall prepare and submit the
annual program plan required by the
Education of the Handicapped Act. The
Division shall be under the supervision
of a Division Chief who reports to the
Director.

(b) The Director is responsible for
educational programs for handicapped
children and has overall responsibility
for insuring that every handicapped In-

dian child enrolled in a Bureau oper-
ated or funded school is provided a free
appropriate education, and that all re-
quirements of this part are fully com-
plied with by schools, Agencies, and
Areas.

§ 45.75 Monitoring.
(a) The Division of Exceptional Edu-

cation shall monitor and evaluate the
compliance of schools, Agencies, Areas
and other affected public and non-pub-
lic agencies with the requirements of
this part consistent with written pro-
cedures. This monitoring will include:

(1) Data collection;
(2) On-site visits;
(3) Review of special education Fed-

eral fund utilization;
(4) Review of IEP implementation;

and
(5) Review of the continued need for

residential placements.
(b) Schools, Agencies, Areas, non-

public school programs and other af-
fected Agencies shall keep timely,
complete and accurate compliance re-
ports. These reports shall contain in-
formation to enable the Division to as-
certain compliance with the require-
ments of this part.

(c) Schools, Agencies, Areas, non-
public school programs and other af-
fected Agencies must permit the staff
of the Division of Exceptional Edu-
cation access to books, records, ac-
counts, and other pertinent informa-
tion necessary to ascertain compli-
ance.

(d) The Division of Exceptional Edu-
cation may conduct inquiries on behalf
of an individual child or group of chil-
dren, regarding failure to comply with
any provision of this part.

(e) The Division of Exceptional Edu-
cation shall monitor implementation
of the procedural safeguard require-
ments of this part.

(f) The Division will provide a writ-
ten report on the findings and will rec-
ommend actions for compliance to the
responsible Agency. The Agency has
the responsibility of providing this in-
formation to the individual school
boards and appropriate school officials.

§ 45.76 Complaint procedures.
(a) The Director shall receive, re-

view, and resolve complaints and act
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on any allegations of substance on ac-
tions taken by a school or Agency that
are contrary to the requirements of
this part.

(b) In carrying out the requirements
of paragraph (a) of this section the Di-
vision will assist Agencies to achieve
compliance through:

(1) Technical assistance;
(2) Negotiation; and/or
(3) Third party mediation.
(c) Failure to comply with the re-

quirements of this part (after appro-
priate action as described in paragraph
(b) of this section) shall result in sanc-
tions under existing BIA procedures in-
cluding the withholding of Pub. L. 94–
142 subpart B funds until the Agency or
school achieves compliance with the
requirements of this part.

§ 45.77 Use of available funds.

The Director shall insure that all
funds to which schools become entitled
because of the enrollment of handi-
capped children, be used for the identi-
fication, evaluation, and the provision
of a free, appropriate education to
handicapped Indian children.

§ 45.78 Children for whom the Division
of Social Services has accepted fi-
nancial responsibility.

(a) After the effective date of this
part, no handicapped Indian child in
the care of the Division of Social Serv-
ices may be placed in, or referred to
any public or private residential facil-
ity until the Director is consulted and
the education component has been ap-
proved.

(b) The Director shall insure that no
later than one (1) year from the effec-
tive date of this part, every handi-
capped child currently the responsibil-
ity of the Division of Social Services in
a public or private residential facility
has been evaluated and provided an
IEP in full conformance with the re-
quirements of this part. The need of
the children for continued residen-
tially-based education services will be
carefully accessed during this process.

(c) Nothing in this part relieves an
insurer or similar third party from an
otherwise valid obligation to provide or
pay for services provided to a handi-
capped child.

§ 45.79 Cooperative agreements.
(a) The Director, or designee, is au-

thorized to enter into cooperative
agreements with state and local edu-
cation agencies for the provision of
special education and related services
to handicapped children enrolled in
schools, operated and/or funded by the
Bureau.

(b) The Director may not enter into
any cooperative agreement for the pro-
vision of special education and related
services with state or local education
agencies which, with respect to any as-
pect of the cooperative special edu-
cation program, discriminates or has
the effect of discriminating, against
any child on the basis of race, creed,
national origin, tribal affiliation, reli-
gion, sex, handicap or eligibility for
services provided by the Bureau.

(c) The Director is responsible for en-
suring that every eligible Indian handi-
capped child participating in a cooper-
ative special education program is pro-
vided a free, appropriate education in
the least restrictive environment con-
sistent with the procedural safeguards
required by § 45.34.

§ 45.80 Bureau of Indian Affairs Advi-
sory Committee for Exceptional
Children.

(a) The BIA Advisory Committee for
Exceptional Children has been char-
tered under and is subject to the provi-
sions of the Federal Advisory Commit-
tee Act, Pub. L. 92–463. The member-
ship of the BIA Advisory Committee
for Exceptional Children must be com-
posed of persons involved in or con-
cerned with the education of handi-
capped Indian children. The member-
ship shall include, but not be limited
to:

(1) Handicapped individuals.
(2) Teachers of handicapped children.
(3) Parents of handicapped children.
(4) Agency and school officials.
(5) Special education program admin-

istrators.
(b) The advisory committee shall:
(1) Advise the Secretary of Interior,

through the Assistant Secretary—In-
dian Affairs, of unmet special edu-
cation needs of Indian children;

(2) Comment publicly on the annual
program plan and rules or regulations
proposed for issuance by the Assistant
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